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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of
CGEORGE AND RUBY YOUNG

Appear ances:

For Appellants: John Shepard and Dw ght A. cCarlson,
Attorneys at Law

For Respondent: Burl D. Lack, Chief Counsel;
F. Edward Cal ne, Senior Counsel
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These appeal s are made pursuant to section 18594 of
the Revenue and Taxation Code from the action of the Franchise
Tax Board on the protests of george and Ruby Young|1t0 proposed
asscasments of additional personal income tax in the anount of
$5,649.02 assessed against each appellant for the year 1951
and In the amounts of $12,439.91, $11,350.29, $11,772.41 and
$10,376.99 assessed agai nst appellants | oi ntly for the years
1952, 1953,1954 and 1955, respecti vely.

Appel I ant George Young (hereinafter called appellant)
conducted acoin machine business centered in Selma, California.
Appcllant owned nusic nachines, bingo pi nbal |l machines, shuffle

alleys and sone miscellaneous anusement nmachines. The equip-
ment Was placed in various |ocations such as bars and

restaurants.

The proceeds from each machine, after excl us!]or}] of
expenses clainmed by the | ocation owner in connection wth the,
operation of the machine, were divided equally between appell ant
and the | ocation owner.

The gross inconme reported in tax returns was the total
of amounts retained from locations. Deductions were taken for
depreciation and other business expenses.  Respondent det erni ned
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that appellant was renting space in the |ocations where his
machines were placed and that all the coins deposited in the
nmachines constituted gross income to him Respondent also .
di sal lowed all expenses pursuant to section 17297 (17359 prior
to June 6, 1995) of the Revenue and Taxation Code, which reads:

| N compuiing taxable income, no deductions
shal | be allowed to any taxpaycr On any of his
gross | ncone derived from 1llezal activities
as defined in Chapters 9, 10 or 10.5 of Title
9 of Part 1 of the Penal Code or' California,
nor shall any deductions bc allowed to any
t axpayer ONn any of hisgross | NCOMe derived
fromany other activities which tend to pronote
or to further, or are connected or associ ated
with, such illegal activities.

Appel [ ants urge that section 17237 is unconstitutional.
Some or the constitutional objections raised by appellants with
respect to this section were disposed of in Hetzel V. Franchise
Tax Board, 161 Cal . App. 2d 224 {3206 P.2d 611T. I any evept,
W aanere t0 our well established policy not to pass upon tple
constitutionality Of a statute in an appeal involving unpaid
assessments, Since a rinding of unconstitutionality could not
be reviewed by the courts. ~ (Appeal of c¢. B. Hall, Sr., cal.st,
Bd.ol Equal., Dec. 29, 1958.7

The evidence indicates that the operating arrangenents
between appellant and each location owner were the same as those
concldered DY us in the Hall appeal, supra. QUI conclusion i N
Hall that the machine owner _and each |ocation owner were
engaged 1N a joint; venture i N the operation of these machines
IS, accordingly, applicable here. Thus, Onlg one-hall oi' the
amounts deposited in the machi nes operated under these arrange-
ments was includible in appellant's gross income.,

I n Appcal of Advance Automatic sales Co., Cal. st,
Bd. of Equal .7 Oct. 9, 1902, WEe hcld tncovncrohip Of pocsession
of a pinball machine to be 1llezal under Penal Code sections
3300, 330.1 and 330.5 ir the machine was predom nantly a game of'
chance or 1r cash was paid to players for unplayed free ganes,
and we also held bingo pinball machines Lo be predom nantly
ganmes of chance.

. At the hearing of this matter, three |ocation owners
deni ed making payouts for free games and two gave uncertain
answers.  However, one of those witnesses testified that in
some Instances the expenses were greater than the proceeds from
the machine, an occurrence which s unlikely in the absence of
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cash payouts for free ganes; another had been convicted of
maki ng ‘payouts on pinball nachine3 during the Kears under appeal
and anot her admtted maki ng payouts prior to the years under
appeal and was not sure when the payouts ceased. ~On the other

hand, one |ocation owner forthrightly admtted regularly making
payouts for free ganes.

_ - Appellant declined to answer all questions concerning
his coin machi ne _business on the ground of possible self-
incrimination. By filing this appeal and then claimng the
ﬁ_l’l vi | ege agai nst self-incrimination, appellant has placed

imsel f "in the untenable position of seeking relief from this
board while failing to support his contentions or to |end any
assistance to this board In determning the merits of the
appeal . In addition, it has been held that a party's refusal
to answer a question on the ground of possible self-incrimnation
can give rise to an inference that a truthful answer to the
question woul d have supported the opposingparty's factua
contentions. (Fross v. MWotton, 3 Cal. 2d°834(44 P.2d 3501.)

Based on the Inferences to be drawn from appellant's
refusal to answer questions relating to the operation of the
bi ngo pinball nachines on the ground of possible self-
incrimnation and on the evidence of cash payouts before us, we
find that It was the general practice to pay cash to player3 of
t he bingo pinball machines for unplayed free games. Accordingly,
the bingo pinball phase of appellant's coin machi ne business
was |llegal both on the ground of ownership and possession oOf
bi ngo pinball machines which were predom nantly games of chance
and on the ground that cash was paid to w nning players.
Respondent was therefore correct In applying section 17297,

Several of the |ocations had both pinball machines
and nusic machines. Appellant and his enployee collected from
and serviced all type3 of nachines. Appellant's coin machine
business was highly Integrated and we find that there was a
substantial connection between the |llegal activity of operat-
ing bingo pinball machines and the legal activity of operatigg
music machines and miscel |l aneous anuseément machi nes. Respondént

was therefore correct in disallowng the expense3 of the entire
busi ness.

o There were not conplete records of amunt3 paid to
Wi nnin pIa%erS on the bingo pinball machines and respondent
estimated these unrecorded anount3 as equal to_45 percent of
the total amount deposited In such machines. ReSpondent's
auditor testified that the 45 percent payout figure was based
on estimates ?lven to himby l[ocation owners during |Interviews
at the time of the audit and on Investigations of other pinbal
operations in Fresno and Kings Counties.” The only other
evidence on this point 1s an estlmate nade by one |ocation
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owner at the hearing of this matter that payouts on bingo
. pinball machines averaged about 50 percent of the amounts
deposited in the machines.

As we held in the Hall appeal, supra, respondent's
computation of gross Income 1s presumptively correct. Appellants
have not overcome this presumption, and since respondent?
estimate seems reasonable, we sustain the 45 percent estimate.

In connection with the computation of the unrecorded
payouts, i1t was necessary for respondent’ auditor to estimate
the percentage of appellants” recorded gross income arising from
bingo pinball machines. Respondent 's auditor estimated that the
receipts from the bvingo pinball machines constituted 35 percent
of the total receipts for the period from May 3, 1951, through
December 31, 1951, 35 percent in 1952, 40 percent in 1953, 50
percent in 1954, and 45 percent in 1955. |In the absence of other
ir”‘orma_tion In this regard, we can see no reason to disturb this
allocation.

Finally, appellants question the timeliness of the
proposed deficiency aascssmcnt levied against each appellant
on June 6, 1957, relative to the year 1951. Appellants each
filed a return for the latter year on April 15, 1952. On
December 12, 1955, in accordance with section 18589 of the
Revenue and Taxation Code, appellants filed waivers of the

‘ statute of limitations which provided that respondent might
issue deficiency assessments relative to the ycar 1951 any
time on or before April 15, 1957. On January 14, 1957,
additional waivers were filed by appcllants which extended
the statute of limitations for proposing deficiency assess-
ments to April 15, 1958. Accordingly, proposed deficiency
assessments Issued on June 6, 1957, for the year 1951 were
timely.

ORDER
Pursuant to the views expressed in the opinion of

the board on file In this proceeding, and good cause appearing
therefor,
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| T 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 185950f the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protests of Georyc
and Ruby Young to proposed assessments O additional personal
incone ‘tax in the amount of $5,649.02 assessed agalnst cach
appel lant for the year 1951 and in the anounts of.ﬁle,u39.9h
$11,350.29, $11,772.41 and $10,376.99 assesscd against” appéllants
LOI ntly for the years 1952, 1953, 1954 and 1955, respectively,
e nodified in that the gross incone is to be reco %uted in
accordance with the opinion of the board. !N all’ other respects

the action of the Franchi se Tax Board is sustained.

Done at Pasadena , California, this 20th day of
April ,1964, by the State Board of Equalization.

N ) |
Joa J\ Al , Chai rman

w R// Ly (('/‘ , .,{/(,'zz c / , Mcmber
Y ayyZe
\/\ /\ //Z);z /_z//ﬁ/ u//(\ N , Member
/{ZOW/ , Member

<~ 7
, Member

174
Attest: %’744’// , Secretary
,f‘/ Ll \"’T

- 241-




